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In the Court of Appeals of the District of Columbia. 


Robert Jackson, Appellant,) 

vs. > No. 1455. 

George E. Emmons et al. ) 


a Supreme Court of the District of Columbia. 

Robert Jackson, Plaintiff, 
vs. 

George E. Emmons and J. Paul Smith 

fendants. 

United Statics op America, ) 

District of Columbia^ 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


De- 


No. 38509. At Law. 


1 Declaration. 

Filed August 3,1895. 

In the Supreme Court of the District of Columbia, the 3rd Day of 

August, 1895. 

Robert Jackson, Plaintiff, 
vs. 

George E. Emmons and J. Paul Smith, 

Defendants. 

Tlie plaintiff sues the defendants for that the said defendants on 
the l5th day of July, A. D. 1892, and continuing on divers other 
days and at divers other times between said day and the first day of 
October in said year 1892, on ground bordering on 25th street north¬ 
west in the city of Washington in said District, unlawfully, know¬ 
ingly and wantonly blasted, and caused to be blasted, by means of 
gunpowder or other explosive matter, pieces of rock from rocky for- 

1—1455a 


1 At Law. No. 38509. 
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matious on said ground, and by such blasting, unlawfully and forci¬ 
bly, with great and dangerous violence, threw large and heavy pieces 
of said rocky formations, from time to time, into the premises on said 
street, and near said ground, occupied and held by said plaintiff 
under a yearly ground rent, with other rights and privileges, and 
against the house and habitation on said premises, which house was 
and is owned by said plaintiff, and was used and occupied during 
said period by said plaintiff and his family as a dwelling. 

And by reason of such throwing of said pieces, the said house 

2 was greatly broken and injured, the family of plaintiff terri¬ 
fied and endangered in life and limb, and such house and 

premises rendered unsafe for man, or beast to stay in while such 
blasting was continued. 

And on the 21st day of July in the year 1892 aforesaid, the said 
defendants, in continuing said blasting, unlawfully and wantonl 3 % 
and with gross negligence of the safety and rights of said plaintiff, 
and his family and habitation, placed and caused to be placed, in 
said rocky formations, an excessive and very dangerous blast, the 
explosion of which threw with great force a heav}^ and large piece 
of rock into said premises of plaintiff, which were on the opposite 
side of said street from said blasting, and which piece of rock knocked 
plaintiff’s wife down, severely injuring her and rendering one of 
her arm's useless a long time. 

And on the 6th (sixth) day of August in the year 1892 aforesaid, 
the said defendants, in continuing said blasting, unlawfully and 
wantonly, and while they were personally present and directing said 
blasting, and wdth gross and willful negligence and disregard of the 
safety of plaintiff’s said habitation and family, placed and caused 
to be placed, in said rocky formations, an excessive and very danger¬ 
ous blast, the explosion of which, by said defendant’s orders, threw 
with great force a heavy and large piece of rock into said premises 
of plaintiff, and against his said habitation, the said piece of rock 
going clear through the said house of plaintiff, tearing and breaking 
away the weather boarding and plastering, of the outside walls, 
jarring and throwing the said house out of position, shattering the 
glass in the windows, and otherwise greatly injuring the same, and 
putting said plaintiff to great expense to repair such damage, 

3 as far as could be repaired, he paying ?30 for plastering, 
?18.21 for lumber, $16 for carpenter’s work, besides other ex¬ 
penses plaintiff paid. 

And other wrongs and trespasses the said defendants, then and 
there, between said 15th July and 1st October, did to the said plain¬ 
tiff. All of which wrongs herein mentioned were to the great 
damage of the said plaintiff, wherefore he saith he is and was injured 
and damaged to the value of six thousand dollars, and therefore he 
brings suit for such with costs. 

And the plaintiff claims $6000 damages, besides costs. 

J. J. WATERS, 

Attorney for Plaintiff. 
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The defendants are to plead hereto on or before the twentieth da 3 ^ 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof; otherwise judgment. 

J. J. WATERS, 

Attorney for Plaintiff. 


Pleas. 

Filed September 14,1895. 

In the Supreme Court of the District of Columbia. 

Robert Jackson | 

vs. > Law. No, 38509. 

George E. Emmons, J. Paul Smith. ) 

1. And now comes the said defendants and for plea say: 
4 That they are not guilt}’- in manner and form as plaintiff in 
and by his said declaration hath alleged. 

2. And for a further plea said defendants say that the cause of 
action in said declaration set forth did not accrue within three years 
before the bringing of this action. 

WM. A. McKENNEY, 

Attorney for Defendants. 


Joinder of Issue. 

Filed September 23,1895. 

In the Supreme Court of the District of Columbia, the 23rd Day of 

September, 1895. 


Robert Jackson, Plaintiff*, 
vs, 

George E. Emmons and J. Paul Smith, 

Defendants. 


No. 38509. At Law. 
Docket No. 42. 


The plaintiff joins issue on the defendants’ pleas. 

J. J. WATERS, 
Attorneys for Plaintiff. 

To Wm. A. McKenney, Esq., attorney for defendantk 
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5 Supreme Court of the District of Columbia. 

Thursday, April 7thj 1904. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, chief justice, presiding. 

Robert Jackson, Plaintiff, 
vs. 

George E. Emmons and J. Paul Smith, De¬ 
fendants. 

Come again the parties hereto aforesaid in manner aforesaid, and 
the same jury that was respited yesterday, who, after the case is 
given them in charge upon their oath say they find the issues herein 
in favor of tlie plaintiff and assess his damages by reason of the 
premises in the sum of sixty-four dollars and twenty-one cents, 
(^64.21) with interest thereon from August 3rd, 1895. 


I No. 38509. A t Law. 
] 


6 Supreme Court of the District of Columbia. 

Wednesday, April ISth, 1904. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, chief justice, presiding. 

* * 

Robert Jackson, Plaintiff, 1 

vs. 

George E. Emmons and J. Paul Smith, De¬ 
fendants. 

It appearing that the time within which to file a motion for a 
new trial herein, has expired, under the rule, judgment on verdict 
is ordered: Thereupon, it is considered and adjudged, that the plain¬ 
tiff herein recover of the defendants herein, the sum of sixty-four 
dollars and twenty-one cents, with interest thereon from August 3rd, 
3895, for his damages as aforesaid assessed, together with his costs 
of suit to be taxed by the clerk, and have execution thereof. 


At Law. No 38609. 
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7 Appeal, 

Filed April 25,1904. 

In the Supreme Court of the District of Columbia, Holding a Cir¬ 
cuit Court This 25th Day of April, 1904. 


Robert Jackson, Plaintiff, 


1 


vs. 


George E. Emmons and J. Paul Smith 

fendants. 


I No. 
TH, De-1 

J 


38509. At Law. 
Docket 42. 


The clerk of the court will please enter an appeal, which is hereby 
taken, to the Court of Appeals of said District, from the judgment 
entered in above designated case, on 13th April, 1904, and issue 
citation to said defendants on such appeal. 

J. J. WATERS, 

AWy for Robert Jackson, Plaintiff and Appellant, 


8 In the Supreme Court of the District of Columbia. 


Robert Jackson, Plaintiff, 

VS • 

Geoege E. Emmons and J. Paul Smith, [ 

Defendants. ) 


The President of the United States to George E. Emmons and J. 
Paul Smith, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the rules of said court, pursuant 
to an appeal filed in the office of the clerk of the supreme court of 
the District of Columbia, on the 25th day of April, 1904, wherein 
Robert Jackson is appellant, and you are appellees, to show cause, if 
any there be, why the judgment rendered against the said appellant, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Harry M. Cla- 
Seal Supreme Court baugh, chief justice of the supreme court of 
of the District of the District of Columbia, this 25th day of 
Columbia. April, in the year of our Lord one thousand 

nine hundred and four. 

J. R. YOUNG, Clerk, 

By W. E. WILLIAMS, AssH Clerk, 

Service of the above citation accepted this 29 day of April, 1904. 

WM. F. MATTINGLY, 

Attorney for Appellee-, 
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[Endorsed:] No. 38509. Law. Robert Jackson vs. George E. 
Emmons & J. Paul Smith. Citation. Issued April 25th, 1904. 
Served cop- of the within citation on-.-, mar¬ 

shal. J. J. Waters, attorney for appellant. 

9 Memoranda. 

May 2,1904.—Appeal bond filed. 

May 26,1904.—Time to settle exceptions extended to June 10th. 
1904. 

June 10,1904.—Time to file transcript extended to August 15, 
1904. 


10 Supreme Court of the District of Columbia. 

Friday, June lOth, 1904. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, chief justice, presiding. 

Robert Jackson, Plaintiff, 
vs. 

George E. Emmons and J. Paul Smith, De¬ 
fendants. 

Comes now again the plaintiff herein, by his attorney Mr. Jos. J. 
Waters, and presenting to the court his bill of exceptions taken at 
the trial of this cause, prays that the same be signed and made of 
record, now for then, which is accordingly done. Further, the time 
within which to file a transcript of record herein in the Court of 
Appeals is hereby extended to and including August 15th, 1904. 


^ No. 38509. At Law. 


11 Bill of Exceptions. 

Filed June 10,1904. 

In the Supreme Court of the District of Columbia, Holding a Circuit 

Court. 


Robert Jackson, Plaintiff, 


George E. Emmons and J. Paul Smith, j' 

Defendants. J 


I 


At Law. 


Be it remembered that at the trial of the issues joined in the 
above designated case by a jury on the 6th and 7th days of April, 
A. D. 1904, in circuit court No. 2 branch of said supreme court, held 
by the undersigned, Hon. Harry M. Clabaugh, chief justice of said 
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court, the plaintiff offered evidence tending to prove that he, the 
plaintiff, was 83 years of age; that he resided at No. 1240, 25th 
street N. W.; that the house was originally a two story frame built 
by him on a lot around the corner of N street; that under a verbal 
agreement with Elias Travers, the owner of the lot on 25th street, he 
had moved the house in 1865 to the 25th Street lot; that under said 
agreement he was to pay $12 per annum rent for the lot; that the 
house was to be his property; that either party was to vacate the 
tenancy on six months’ notice; that he was to have the privilege of 
removing the house, or, if he left it on the lot, Travers was to pay 
for it; that Travers had died some ton or more years ago and that 
he had paid the rent to the heirs of Travers since his death. 

12 That plaintiff had subsequently paid one hundred dollars to 
have the house raised to the grade of the street and two hun¬ 
dred dollars for the brick basement under it. 

That the house was injured by rocks from the blasting on the lot 
opposite in August 1892 preparatory to the construction of the build¬ 
ing erected thereon, and that it cost the plaintiff the sum of $64.21 
to repair the house. That at the time of such injury the house was 
the only thing he owned and that he was a laboring man. 

That plaintiff, when he found his house damaged, went to Smith 
and asked him to set his blasts so as to throw on tlie dump away 
from his house and he told Smith he had set good blasts between 
houses not twont.y feet apart and had done no damage ; but Smith 
cursed plaintiff and told him to go away. 

During the examination of plaintiff as a witness in his own behalf 
the following transpired, viz: 

Q. Do you know when this blasting was commenced there in the 
neighborhood of your house? A. It commenced somewhere about 
the first of August, I reckon. 

Q. Not before the first of August? A. Yes; that was the time, 

Q. Do you know whether during that blasting any member of 
your family was injured by it or not? 

Mr. Mattingly : I object. 

The Court: The objection is sustained. I assume that it was'the 
injury the plaintiff testified about the last time—the injury averred 
in the declaration. 

Mr. Waters: Yes. 

The Court: The Court of Apjjealshas said that this court 

13 was right in not allowing that injury to be gone into. 

Mr. Waters : I reserve an exception to your honor’s ruling 
on the ground that such answer, if given, would have shown that 
plaintiff’s wife was injured by a rock from such blasting, which 
would have been competent evidence in support of plaintiff’s case. 

And said exception was duly noted on the minutes of the court. 
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George W. Fleet testified that he lives at 2533 Q street, N. W. 
and that he knew Mr. Emmons, Mr. Smith and Robert Jackson, the 
parties in this case; that he, Fleet, worked on 25th street in 1892, 
where a lot was being cut down to the street grade, and that he did 
the blasting of rock there; that he went to work there in the latter 
part of July and worked to the 12th of September; that Mr. Smith 
employed him and Mr. Emmons paid him, and that the place where 
the blasting was done was on the east side of 25th street, between M 
and N and the house of Jackson was on the west side of the same 
street and between M and N, and that he 'Usually put in one or two 
blasts a day, and every other day, and that sometimes a blast would 
bring down enough earth to last a couple of days. 

AVitness also testified that he had two and a half sticks of d^ma- 
mite in each of four holes when Mr. Smith told him to put two and 
a half sticks more in, to which witness objected that it would be too 
much, and Mr. Smith answered that the bank must come down ; 
that witness again objected, to which Mr. Smith replied, " I 

14 do not give a damn ; let it go.” Witness obeyed orders, and 
then went out into 25th street, and there had to throw himself 

to tlie ground to escape a piece of rock from the blast set, which 
rock went through the front of Jackson’s house, and another rock 
went through the Weather Bureau, another through the transom of 
Grant’s house, and all the houses about there were injured. 

Witness further testified that Mr. Smith sent Rider, who was em¬ 
ployed at the dump, and sent witness with him, to see what damage 
was done to the houses by such blast, and they went to Jackson’s 
house as one place, and saw that the piece of rock thrown against it 
and through the front had broken the studding and plastering, 
loosened the stairway and done other damage in the house. Wit¬ 
ness also testified that the largest piece of rock he saw thrown by the 
blast that day weighed about twenty-five or thirty pounds, and that 
Mrs. Jackson said she had been struck. 

Whereupon the court ruled that the statement about what Mrs. 
Jackson said was not evidence, and ordered it stricken out; to which 
ruling and order counsel for plaintiff then and there excepted on the 
ground that such testimony was competent evidence in support of 
plaintiff’s side of the case; and the exception was duly noted on the 
minutes of the judge. 

Said witness further testified that the blasts were lit by a fuse, and 
that each stick of dynamite had a quarter of a pound in it, and that 
two and a half sticks of dynamite in four holes was the usual blast. 
Witness also testified that after the blast that injured Jackson’s 
house, and later in the same day, Mr. Emmons had a conversa- 

15 tion with Jackson’s wife in the street in hearing of witness, in 
which Mr. Emmons told her not to worry, that they would fix 

her house, and if necessary, they would build her a new house, but as 
Mrs. Jackson kept on complaining, Emmons finally told her to do 
what she pleased. Witness also testified that all the damaged 
houses, except Jackson’s were repaired, but he did not know of his 
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own knowledge who repaired them, and that Mr. Emmons said in 
witness’ hearing that he, Emmons, was responsible for all damages 
from the blasting work. 

Said Fleet also testified that he thought that the time when Jack¬ 
son’s house was damaged as stated was the latter part of August. 

On cross-examination said Fleet stated that the injury to Jackson’s 
bouse was in July or August as he had testified in a previous trial, 
and that he was sure that it was dynamite that was used, and that 
after the work on 25th street he had worked for Mr. Smith at the 
corner of 9th and F streets, and in answer to defendants’ inquiry as 
to whether the time Jackson’s house was damaged was the time when 
Mrs. Jackson was struck, witness said she stated she was struck, and 
in further answer to plaintiff’s inquiry on re-direct examination as 
to whether witness knew if Mrs. Jackson was struck more than once 
or not, witness said he did not know. 

Frances Butler testified that she lived at 1240 on 25th street ; 
that she was the daughter of Robert Jackson; that she knew that 
blasting was carried on across the street from her father’s house; 
that hy such blasting a large rock was thrown through the front of 
her father’s house, breaking the weather-boarding, lathing 
16 and plastering thereof, and that such rock weighed about 
thirty pounds, and that this injury was done to her father’s 
house on the sixth day of August, 1892, and that she was able to fix 
such date because she wrote it down in her book which she held 
while testifying. 

The following then ti’anspired : 

Q. State whether or not there was any harm done to your house 
or not on other days after that, after the front of the house was driven 
in by this large rock ? A. Nothing more than little rocks and stones 
came into the yard. 

Q. Where did those rocks come from ? A. Over at the Douglass 
flats. 

Q. How often did they fall in your premises ? 

Mr. Mattingly : I object. 

Mr. Waters : I want to show that they rendered this house un¬ 
tenantable. 

The Court: You have not provided for that. 

Mr. Waters : I have in the declaration. 

The Court : I have not the original declaration here, but I as¬ 
sume that you have it the same in the printed copy. 

Mr. Waters : Yes, sir. 

After discussion. 

The Court: I do not see from the Court of Appeals’ opinion that 
there is anything to be considered but this last injury, the one of the 
6th of August. I cannot make any thing else out of the opinion. I 
2—1455 a 
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have read the opinion again, and it seems to me that the Court of 
Appeals has ruled out this injury of the 31st. 

Mr. Waters: I understand that. 

The Court; Then the only injury left is the one of the 6th 

17 of August, and 3 '’ou could only recover what you declare for ; 
that is to say, the Court of Appeals has said the 6th of August 

injury 3 ^ou are entitled to recover for, if you can show the matters 
set out. 

After further discussion— 

By Mr. Waters : 

Q. How often were these rocks falling near your father^s yard 
during the month of August? 

Mr. Mattingly : I object. 

After discussion— 

Tlie Court : I suppose what the Court of Appeals has said and 
what it means by that—their words seem to be a satisfactoiw eluci¬ 
dation of what this declaration is—that you ina}^ recover on some 
injiuy by these facts. The plaintiff has undertaken to specify cer¬ 
tain injuries that have been done, and having specified those inju¬ 
ries, he cannot undertake to show injuries other than those he has 
specified. He might show what occurred on those days, having 
alleged them specifically; but b}^ reason of the statute of limita¬ 
tions he may not show what occurred prior to the 3rd of August, 
1892. The Court of Appeals has said that, and I do not see how I 
can get away from it. 

Mr. Waters : This question, your honor, is how often the rocks 
were falling in there during the month of August. 

The Court: What is your question? 

(By Mr. Waters :) 

Q. State whether or not, after the 3rd of that month, of August, 
1892, any one in your father’s premises and belonging to his family 
was struck by falling rocks ? A. Mother was struck on the 6th of 
August. 

Mr. Mattingly : I object. 

18 The Court : The objection is sustained. 

Mr. AVaters: I ask an exception. 

The Court : There is not a suggestion in the declaration that 
anybody was struck on that day. 

Mr. Mattingly : And at the last trial this witness testified that 
her mother was struck in July. 

The Court: Yes; I remember. Kemembering the answer of the 
witness at the last trial and the fact of jmur having set out in your 
declaration what specificall,y happened on the 6th day of August, 
the court deems them sufficient reasons for saying that it is too late 
to introduce something that has not been declared. 

Mr. Waters: Your honor holds me to what I declared ? 
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The Court: Iu your declaration you aver that it was on the 2ist 
of July that the plaintiff^s wife was struck. 

Mr. Waters : Yes. 

The Court : Now, this witness testifies that the wife was struck 
on the 6th of August. 

Mr, Waters; I can prove that she was struck. 

The Court : But you have set out in this declaration that the 
wife of the plaintiff was struck on the 21st. of July. 

Mr. Waters: That is correct. 

The Court : You do not declare that anybody was hurt on the 
6th of August. And this witness appeared at the last trial and said 
it was on the 21st of July, 1892, that the plaintiff's wife was injured. 
The law says that you cannot recover for anything except what you 
* shall have declared for. The Court of Appeals having held that the 
alleged injury of the 21st of July was barred by the statute of lim¬ 
itations, this witness comes on the stand and says that it was 

19 the 6th day of August. Is not that a very good reason for 
the rule that you must specify, and having specified you 

must be bound by that specification. 

The objection is sustained, and you may take your exception. 
Whereupon plaintiff excepted thereto on the ground that the last 
answer of the witness was competent evidence in support of the 
plaintiff’s case; and the exception was noted on the minutes of the 
court. 

(By Mr. Waters :) 

Q. State whether or not that blasting affected the occupation of 
your house—whether or not you were driven out of it at any time. 

Mr. Mattingly : I object. 

(By Mr. Waters :) 

Q. On or after the 3rd day of August, 1892 ? 

The Court : The objection is sustained. 

Mr. Waters: We except to that, your honor, on the ground that 
the answer to the question, if given, would have been in the affirma¬ 
tive and have been competent evidence in support of plaintiff’s 
declaration filed herein; and the exception was duly noted on the 
minutes of the judge. 

Cross-examination. 

By Mr. Mattingly : 

Q. I see an entry here on page 6—“ The house was damaged the 
6th of August, 1892 ” ? A. Yes, sir. 

Q. Did you put that down there at that time ? A. Yes, sir. 

20 Q. On page 7 knocked down Thursday, July 2ist, 1892. 
Did you make that entry ? A. Yes, sir. 

Plaintiff thereupon rested. 
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Counsel for defendants thereupon stated that in order to save time 
more valuable than the amount of §64.21 involved, he would sub¬ 
mit to a verdict for that amount and not put in any evidence ex¬ 
cept the permit, which was as follows : 

July 26,1892. 

Ordered: That permission is hereby granted George E. Emmons 
to blast rock on lot 16, square 24, on condition that the blasting bo 
done at the risk of said Emmons, and that not more than three 
blasts be made in one day, say at nine 9 o'clock a. m., 12 m., and 5 
p. m. This permit is subject to revocation at the pleasure of the 
Commissioners." 

> 

Counsel for plaintiff objected to the admissibility in evidence of 
this permit on the ground that as a justification of defendants’ acts,, 
it should have been specially pleaded, but the court overruled said 
objection and allowed said permit to be given in evidence, to which 
ruling counsel for plaintiff then and there excepted and the same 
was duly noted, on the minutes of the judge. 

The foregoing contains the substance of all the evidence given on 
the trial of this action. 

At the conclusion of the said evidence, plaintiff’s counsel prayed 
the court to instruct the jury with the following pra 3 '‘ers: 

21 Plaintiff’s prayer 1, That if the jury believe from the whole 
evidence that the defendants, Emmons and Smith, blasted 

and threw or caused to be blasted and thrown by dynamite, pieces 
of rock, in a negligent or wilful manner, from ground where said 
defendants were preparing to build a house, and that by reason of 
such negligent blasting, such pieces of rock, or any piece thereof, 
was thrown against and penetrated, battered or broke any part of 
the dwelling house occupied, as alleged, by the plaintiff, Jackson, 
and his family, and that by reason of such penetration, battering or 
breaking, such house of plaintiff was injured, and he compelled to 
ex[)end money in having the same repaired, and if the jury further 
find from said wliole evidence that any such blasting and injuring 
to the said alleged habitation of plaintiff, was done as aforesaid 
within three years before the 3rd. day of August, 1895, when plain¬ 
tiff’s declaration was filed in this suit, then said plaintiff is entitled 
to recover such damages in money, not exceeding the whole sum 
claimed in said declaration, as the jury believe from all the facts 
and circumstances given in evidence to them in this trial, will justly 
compensate the plaintiff for such injury or injuries. 

Plaintiff ’s pray&i' 2. If the jury find from the whole evidence that 
the plaintiff was damaged in any way as set out in plaintiff’s first 
pra 3 ’'er herein and that he is entitled to just compensation as therein 
instructed, then the jury should not be nice about the amount of 
damages which they may award to plaintiff, but should be liberal 
in assessing such damages. 

22 Plaintiff’s praye)' 3. If the jury find from the whole evidence 
that the house owned by plaintiff herein was so damaged by 
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pieces of rock thrown against it by the negligent or wilful blasting 
done by the defendants herein that said plaintiff had to expend 
$64.21, in paying for repairing such damage, and that such expense 
has not been repaid to plaintiff, then the jury may include in the 
damages which they may properly assess any sum not greater than 
six per centum per annum interest on the sum so expended from 
3rd of August, 1895, when this action was brought, to the time of 
this trial, as part of the plaintiff^s damages, if the jury see fit to in¬ 
clude such interest as damages, and may consider the time during 
which the plaintiff was kept out of his money between those dates. 

Plaintiff’s prayer 4. If the jury find from the whole evidence that 
the house owned by plaintiff herein was damaged, or his family 
seriously disturbed while occupying the same as a habitation, b}'’ 
reason of pieces of rock being thrown against such house and habi¬ 
tation, through the wanton or grossly negligent blasting done by 
the defendants herein, or if the jury find from the whole evidence 
that said defendants treated said plaintiff in a contemptuous or in¬ 
sulting manner, when he made reasonable complaint to them about 
such blasting, or that defendants acted in defiance of plaintiff’s 
lawful rights, then the jury in its discretion may increase the 
amount of damages tliey would otherwise assess as reasonable by 
such further sum as exemplary damages as will reasonably prevent 
the repetition of such conduct to the plaintiff or any law abiding 
person, but the whole sum not to exceed the whole sum of 
23 damages claimed in the declaration herein. 

But the court severally rejected and overruled the prayers 
of plaintiff numbered 1, 2 and 4, and they were not read nor given 
in instruction to the jury. And to such rulings plaintiff’s counsel 
then and there severally excepted, on the ground that each of said 
prayers was proper under plaintiff’s declaration and in law, and sup¬ 
ported and called for by the evidence, and the said several excep¬ 
tions were duly noted on the minutes of the judge. 

The prayer of plaintiff numbered 3 was conceded by defendants’ 
counsel, and so granted by the court. 

The court then charged the jury (which was a new jury in serv¬ 
ice), by reading to it the prayer 3, which was granted, and then in¬ 
structing the jury in substance that if they found that damages to 
plaintiff’s house were done by the defendants then plaintiff was en¬ 
titled to recover sixty-four dollars and twenty-one cents expended 
in repairing such, and if the jury find for plaintiff the sixty-four 
dollars and twenty-one cents, it can allow interest thereon, in its dis¬ 
cretion, from 3rd August 1895, to date. 

The jury should appoint a foreman in their room, and they can 
then proceed to award the sixty-four dollars and twenty-one cents, 
and any interest thereon in their discretion. 

If the jury find that the damages were done before the 3rd Au¬ 
gust, 1892, then plaintiff cannot recover, but if the damages were 
done after that date, then plaintiff can recover. 


rrnmmmmmmmmm 
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24 After the giving of said charge, and before the jury retired 
to consider as to their verdict, plain tiff^s counsel then and there 
excepted to the parts of said charge which in effect limited the 
plaintiff's recovery to sixty-four dollars and twenty-one cents, outside 
of any interest, on the grounds assigned for his exceptions to the re¬ 
jection of his 1, 2, and 4 prayers, and the exception was duly noted 
on the minutes of the judge. 

Wherefore said plaintiff prays the court to sign and seal this as 
his bill of exceptions taken during said trial, and as containing said 
several exceptions, and to make the same a part of the record of said 
case, which is accordingly done, nunc 'pro tunc^ this 10th day of 
June, A. D. 1904. 

HARRY M. CLABAUGH, [seal.] 
Chief Justice S. C: D. C. 

Settled by agreement. 

JOS. J. WATERS, 

AWy for Plaintiff. 

WM. F. MATTINGLY, 

Att\j for Defendants. 


25 Order to Make up Record on Appeal. 

Filed Julv 27,1904. 

In the Supreme Court of the District of Columbia. 

Robert Jackson ] 

vs. V No. 38509. At Law. 

Emmons and Smith, j 

The clerk of the court will now please make up the transcript of 
the record, for the Court of Appeals in this case, on the appeal taken 
herein on 25th. April, 1904, according to its rules, and so as to in¬ 
clude the following: 

Declaration, filed Aug. 3,1895. 

Pleas filed Sept. 14,1895. 

Joinder of issue, filed Sept. 23,1895. 

Entry of verdict by jury 7th. April, 1904, Min. 44 p. 284. 

Entry of judgment 13th. April, 1904, Min. 44 p. 291. 

Appeal to Court of Appeals <fec., 25th. April, 1904. 

Citation and acceptance of service filed 25th April, 1904. 

Memoranda of filing and approval of appeal bond, 2d. May 1904. 

Memoranda of extension of time to settle bill of exceptions on 26 
May, 1904 to 10th June, 1904. 

Memoranda of extension of time on 10th. June, 1904 to 15th Au¬ 
gust 1904, to file transcript in Court of Appeals. 
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Bill of exceptions, (and minute entry thereof, Min. 44, p, 332), filed 
and entered 10th. June, 1904. 

This order. 

Clerk^s certificate. 

J. J. WATERS, 

AtCy for Jackson^ Appdlant. 

0. K. 

W. F. MATTINGLY. 

July 27th, 1904. 


26 Supreme Court of the District of Columbia. 

United States op America, 1 , 

District of Columbiay j 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
25, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 38,509, at law, wherein Robert Jackson 
is plaintiff, and George E. Emmons et al. are defend ants, as the same 
remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 8th day of August, A. D. 1904. 

JOHN R. YOUNG, Qlerh, 

By WM. E. WILLIAMS, AssH Clerk 

Endorsed on cover: District of Columbia supreme court. No. 
1455. Robert Jackson, appellant, vs. George E. Emmons ei al. 
Court of Appeals, District of Columbia. Filed Aug. 12,1904. 
Henry W. Hodges, clerk. 



